
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



506 MICHIGAN LAW RE VIE W 

$1,050. Alter finding that he could sell for more, he induced the complain- 
ant to agree that he should have all he could get over $1,000, repre- 
senting that the property could not be sold for $ 1,050. The principal brought 
suit in equity, to recover the whole price from the agent. Held, that the 
complainant can recover the $50 lost by changing the original contract, but 
that the agent is entitled to his commissions under that agreement. Ballin- 
gerv. Wilson (1902), — N. J. Eq. — , 53 Atl. Rep. 488. 

The court decided for the complainant on the ground that any contract 
concerning the subject-matter, made with the principal after the agency is 
created, must be made in good faith on the part of the agent, and with 
knowledge on the part of the principal of all material facts known to the 
agent. The rule applied is, in substance, that the agent must be loyal to his. 
trust, a principle universally recognized as fixed in the policy of the law. 
People v. Township Board, 11 Mich. 222; Davis v. Hamlin, 108 111. 39, 48 
Am. Rep. 541. Where, however, the facts are fully disclosed to the prin- 
cipal, the agent may, in good faith, deal with him, although the transaction 
will be subjected to the closest scrutiny of the court. Rochester v. Levering^ 
104 Ind. 562; 23 Cent. Law Jour. 130. Contrary to the ruling in the principal- 
case, that the complainant should not recover the full price received it has 
been held, that by fraud or wrong-doing, the agent forfeits all right to com- 
pensation. McKinley v. Williams, 74 Fed. Rep. 94; Humphrey v. Eddy 
Transportation Co., 107 Mich. 163, 65 N. W. 13. 

Bankruptcy — Preferences. — A preferential payment was made by a 
debtor to one of his creditors within four months prior to former's bank- 
ruptcy. Held, not void under sec. 60b and sec. 67e of the act of 1898, though 
made with fraudulent intent on debtor's part, if it be accepted by the cred- 
itor without knowledge that a preference was intended. Sherman v. Luck- 
hardt (1902), — Kan. — , 70 Pac. Rep. 702. 

Section 60b in effect provides that, regardless of the intent of the debtor, 
the transfer is valid if the creditor had no reasonable cause to believe that a 
preference was intended; while section 67e provides that regardless of the 
knowledge of the transferee, the transfer shall be void if the debtor intended 
to hinder, delay or defraud his creditors. By these sections two tests, each 
diametrically opposed to the other, are provided to determine the validity of 
transfers made by an insolvent. In the principal case the question arises: 
which test shall be applied when there is an intention on the part of the 
debtor to hinder, delay or defraud the creditors and at the same time an 
absence of reasonable cause to induce the belief in the creditor that a prefer- 
ence was intended? The judges were divided on this question, four consti- 
tuting the majority and three the minority. The majority opinion applies 
sec. 60b, making the knowledge of the creditor the itest, and disregards sec. 
67e because, as they hold, it does not apply to the case of transfers made to 
creditors. The dissenting opinion applies the other provision, making the- 
intent of the debtor the test of validity, but the opinion makes no attempt to 
explain away the other provision and in fact makes no reference to it. The 
question is one of real difficulty and one upon which there is very little 
authority. In Pirie v. Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, the court, 
in argument, says that the "purpose of sec. 67e is to prohibit the disposition 
of property by the debtor other than to creditors in fraud of the act." This 
supports the prevailing opinion in the principal case. On the other hand, in 
a note to In re McLam 3 A. B. R. 245, (S. C. 97 Fed. Rep. 922) the editor 
says, "to invalidate a transfer, the transferee must either have had at the 
time, reasonable cause to believe that the transferrer intended to give a pref- 
erence or there must have been an intent, on the part of the transferrer, to. 
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hinder, delay or defraud." This disjunctive construction of the two pro- 
visions supports the minority view. Any construction which gives effect to 
every portion of the act is preferable to one which renders any portion nuga- 
tory and the majority opinion seems therefore to be well considered. 

Banks and Banking— Subagent — Coixbction.— Plaintiff took a draft 
on a St. Louis bank for $1000 to the South Side Savings Bank in Milwaukee, 
and left it for collection, indorsing it in blank. Plaintiff had no account with 
the Milwaukee bank, and was told to return in a few days for the money. 
The Milwaukee bank sent the draft with others to defendant bank in Chicago. 
The latter had no notice that the former held the draft for collection only. 
Defendant was the regular Chicago correspondent of the Milwaukee bank, 
and they kept a mutual account with each other. Defendant collected the draft 
through its St. Louis agent, and on July 22, 1893, being apprised of the col- 
lection of the draft, placed the amount thereof to the credit of the Milwaukee 
bank. At the time, the account of the latter with the defendant was over- 
drawn to the amount of $4724.06. Shortly' afterwards defendant honored a 
draft of the Milwaukee bank for $10,000. Later in the day it was informed 
of the insolvency of the Milwaukee bank, which did not open its doors for 
business on that day. Plaintiff went to the Milwaukee bank to get the pro- 
ceeds of the draft, but found the doors closed, and has never received pay- 
ment of the draft. Before bringing this action, she demanded of defendant 
the proceeds of the draft, and was refused payment. She now brings 
assumpsit for the amount of draft with interest. Held, that the Milwaukee 
bank was the prima facie owner of the draft, and that defendant had a right 
to apply the proceeds thereof to the reduction of the overdraft of the Mil- 
waukee bank before learning of its insolvency. American Exchange National 
Bank v. Theummler (1902), 195 111. 90, 58 L. R. A. 51. 

There is considerable conflict in the decisions as to whether or not nego- 
tiable paper indorsed in blank, may be retained by the subagent to be 
applied upon the account of the one that transmitted the paper to it. The 
courts of Massachusetts, Colorado, and Illinois, and the United States 
courts, hold that the subagent may retain such paper and apply it to the 
reduction of the pre-existing indebtedness of the remitter, if such subagent 
had no notice of its correspondent's want of title. Bank of the Metropolis v. 
New England Bank, 42 V. S. 1 How. 234, 11 L. ed. 115; s. C. 47 IT. S. 6 
How. 212, 12 L. ed. 409; Woody. Bank, 129 Mass. 358; Wyman v. Bank, 

5 Colo. 30, 40 Amer. Rep. 133; Vickery v. State Savings Ass'n, 21 Fed. Rep. 
773; Morris v. Preston, 93 111. 215; Doffelt v. Bank, 175 111. 432, 51 N. E. 
753; National Bank v. Armstrong, 148 U. S. 50, 37 L. ed. 363, 13 Sup. Ct. 
Rep. 533. Mr. Chief Justice Taney, in Bank of the Metropolis v. New Eng- 
land Bank, supra, a case exactly parallel with the present one, said: "If an 
advance of money had been made upon this paper to the Commonwealth Bank, 
the right to retain for that amount would hardly be disputed. We do not 
perceive any difference in principle between an advance of money and a bal- 
ance suffered to remain upon the faith of these mutual dealings." Sweeney? . 
Easter, 68 U. S. 1 Wall. 166, 17 L. ed. 681, is sometimes cited as opposed, to 
this doctrine, but the decision in that case turned upon the effect, as notice, 
of the words "for collection," indorsed upon the negotiable paper. The other 
line of authorities holds that a bank to which the paper is sent as subagent 
can acquire no better title to it than its correspondent had, unless it makes 
future advances or extends existing credit upon the faith of the paper so 
received. The courts supporting this view are those of New York, Pennsyl- 
vania, Missouri, Connecticut and Maryland. Lawrence v. Stoningion Bank, 

6 Conn. 521, McBride v. Partners' Bank, 26 N. Y. 450; Stark v. Bank, 41 
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